
   
 
 
SUBMISSION FROM THE CENTRE FOR MILITARY JUSTICE TO THE GOVERNMENT 
CONSULTATION, ‘HUMAN RIGHTS ACT REFORM: A MODERN BILL OF RIGHTS’.1 
 
Introduction 
 

1. The Centre for Military Justice (CMJ) is pleased to make this short submission to the Human 
Rights Act Consultation.  

 
2. The CMJ is a small, independent legal charity established to advise current and former 

members of the Armed Forces or their bereaved families who have suffered serious bullying, 
sexual harassment, sexual violence, racism or other abuse or neglect. The CMJ also 
undertakes educational and outreach work within the Armed Forces sector, promoting the rule 
of law, human rights and access to justice. Our charitable objectives include the promotion of 
the sound administration of the law and human rights. 

 
3. Through our work, we are regularly required to engage with members of the Armed Forces on 

matters pertaining to their activities both inside their military units and in the context of their 
overseas operations. We therefore have a reasonably good understanding of how certain court 
judgments are perceived inside the Armed Forces and, more importantly, how those judgments 
have been mischaracterised. Nowhere is this mischaracterisation more apparent than in the 
context of how the European Convention on Human Rights (ECHR) is said to apply overseas 
and in the context of our Armed Forces’ activities. 

 
4. In this consultation response, we confine ourselves only to addressing Question 12 (concerning 

Section 3 of the Human Rights Act) and Question 22 (concerning the issue of extra-territoriality). 
Finally, we make some concluding remarks about the benefits of the Human Rights Act (HRA) 
generally to service personnel and veterans, something that is wholly missing from the 
Government’s narrative around the HRA. 

 
Question 12 – Section 3 of the Human Rights Act 
 
We would welcome your views on the options for section 3. Option 1: Repeal section 3 and do 
not replace it. Option 2: Repeal section 3 and replace it with a provision that where there is 
ambiguity, legislation should be construed compatibly with the rights in the Bill of Rights, but 
only where such interpretation can be done in a manner that is consistent with the wording and 
overriding purpose of the legislation.  
 

5. The CMJ endorses the response of the Public Law Project to this particular question and will 
not rehearse those arguments. 

 
6. However, we have had some recent experience of how Section 3 operates in practice and wish 

to draw this to the Government’s attention. We think the case provides a more useful and 
realistic example of the operation of s3 in practice than appears in the Government’s 
consultation document. The case demonstrates how the lower courts can use s3 to correct 
drafting errors, give effect to the true intention behind legislation and ensure that fundamental 
human rights are respected, advancing, in this case, the rights of vulnerable veterans.  

 
 
 
 

 
1 https://www.gov.uk/government/consultations/human-rights-act-reform-a-modern-bill-of-rights 



   
CASE STUDY: T v MoD – an Employment Tribunal claim.2 
 
Background facts: 
 

7. T was an Able Seaman in the Royal Navy from 2014 until 2018. After completing her initial 
training, she became a junior rating. T was given her first assignment in 2015. In 2017 she 
made two formal complaints through the Navy’s Service Complaints process about what she 
alleged to be serious sexual harassment, bullying and discrimination. In 2018, T left the Royal 
Navy after being medically discharged. She suffers from post-traumatic stress disorder, anxiety 
and depression.  
 

8. Despite making her Service Complaint in 2017, it was not decided until June 2020, when it was 
rejected almost in its entirety. T appealed that decision and a decision on her appeal remains 
outstanding at the time of writing, more than 4 years after she made her complaint.  
 

9. T brought an Employment Tribunal claim about various aspects of the way the Royal Navy and 
Ministry of Defence (MoD) had handled her Service Complaint. In particular, she argued that 
the MoD had failed to make reasonable adjustments in light of her disability, by failing to deal 
with it promptly. 

Legal arguments: 
 

10. The MoD applied for strike out, in part on the basis that it was not bound by the disability 
provisions within the Equality Act 2010. The MoD has always enjoyed a complete exemption 
from liability on disability (and age) discrimination claims by virtue of Schedule 9, paragraph 
4(3) of the Equality Act. This is said to be necessary on the grounds of the need to preserve 
the combat effectiveness of the Armed Forces.  Because it was not bound by the disability 
provisions while she had been in service, the MoD argued that the same applied to its conduct 
towards T after she had left her service.  
 

11. T argued that, while the need to preserve the combat effectiveness of the Armed Forces could 
be a reason for the MoD to enjoy its exemption in relation to service personnel that were still 
serving, it could not possibly be a reason to justify the exemption in relation to veterans, who 
had left service and would not be required to engage in combat in any circumstances. She 
argued that s3 of the HRA allowed the Tribunal to correct this. 

How s3 operated in this case: 
 

12. S3 of the HRA requires all legislation to be interpreted in a way that is compatible with the 
European Convention on Human Rights (ECHR) so far as it is possible to do so. T argued that 
that the Equality Act should be read in a way to permit her to bring her claim. She argued that 
veterans were in a different position to serving service personnel. They would not be required 
to deploy or engage in combat, as they had left service, and so the principle of combat 
effectiveness could not justify the exemption and the MoD should no longer be permitted to 
discriminate against them on the grounds of their disability. Reading the Equality Act through 
the prism of the HRA, the exemption breached T’s human rights and so required to be read in 
a way which was compatible with the HRA. 
 

13. In Ghaidan v Godin-Mendoza [2004] UKHL 30, a case cited by the Government in its proposals, 
while the House of Lords held that the interpretative obligation decreed by section 3 was of a 
far-reaching character which enabled a court to ‘modify the meaning, and hence the effect, of 
primary and secondary legislation’, the court was absolutely clear that it could not ‘adopt a 

 
2 https://www.gov.uk/employment-tribunal-decisions/t-v-ministry-of-defence-2201755-slash-2021 A fuller analysis of the 
case can be accessed here: https://centreformilitaryjustice.org.uk/guide/from-exemption-to-inclusion-extending-the-reach-
of-the-equality-act-2010-with-a-little-help-from-the-human-rights-act-1998/ 



   
meaning inconsistent with a fundamental feature of legislation’, and that the adopted meaning 
‘must be compatible with the underlying thrust of the legislation being construed’. 

 
14. In T’s case, the Tribunal rejected the MoD’s reliance on the complete, statutory exemption on 

disability discrimination claims in the Armed Forces. It observed that ‘on the face of the 
(Equality) Act, accordingly, the Armed Forces are free to discriminate against disabled ex-
servicemen and women’. It found this ‘surprising’, given that the express purpose of the 
derogation was to protect the combat effectiveness of the Armed Forces. But, the Tribunal said, 
‘there can be no possible link between combat effectiveness of the Armed Forces and the way 
that the Armed Forces is permitted to treat disabled ex-servicemen and women.’ 

 
15. The Tribunal concluded that Parliament had not intended for the MoD to be permitted to 

discriminate against disabled veterans, in circumstances where they would never be deployed.  
The fact that the Equality Act appeared to allow that appeared ‘to be a legislative oversight 
rather than cutting across the grain of the existing legislation’.  

 
16. For all the reasons given in the judgment, the Tribunal concluded that the Equality Act ‘as 

presently drafted, breaches the Claimant’s rights under Articles 8 and 14 of the ECHR because 
it prevents her bringing a disability discrimination claim against the Respondent in respect of 
matters that have occurred since her discharge’.  The Tribunal decided that s3 of the HRA 
‘requires it to be interpreted to avoid that result’ and concluded that it ‘can be so interpreted 
without offending any fundamental feature of the legislation.’  It proposed a ‘minor amendment’ 
to the drafting. The ET concluded: ‘with that minor amendment, the exemption from the 
prohibition on disability discrimination for those serving in the Armed Forces remains intact, but 
the Armed Forces are not permitted to discriminate against disabled ex-servicemen and 
women.’ 

 
17. Notably, the MoD has not appealed this judgment. It has accepted the Tribunal’s interpretation 

is the correct one. The judgment is measured, practical, and ensures the right balance between 
ensuring the true intention behind the primary legislation is preserved and protecting the 
individual rights of the Claimant.  The CMJ suggests that claims like this are a better and more 
accurate reflection of the courts’ approach in cases of this nature.  It is clear that, absent the s3 
power, the Tribunal would have been bound to apply the legislation as drafted, which the 
Tribunal concluded had been in error. This would not have been in accordance with the will of 
Parliament. The Claimant would have had to issue separate judicial review proceedings, 
seeking a Declaration of Incompatibility. That would have entailed vastly more resources and 
court time and would not have achieved the right outcome.  
 

18. The CMJ’s view is that s3 is operating perfectly satisfactorily and requires no amendment.  

 
Question 22: We would welcome your views on the most appropriate approach for addressing 
the issue of extraterritorial jurisdiction, including the tension between the law of armed conflict 
and the Convention in relation to extraterritorial armed conflict. 
 
Summary  
 

19. The CMJ position, as put in our original response to the Independent Review of the Human 
Rights Act, is that the most appropriate approach for addressing the issue of the extra-territorial 
jurisdiction of the Convention, including any tension between the law of armed conflict (LOAC) 
and the Convention, is the approach that has been adopted by our domestic courts and the 
ECtHR to date.  We say more about that below, but in summary, our domestic courts and the 
ECtHR have displayed considerable deference to the need to ensure no judicial encroachment 
on the battlefield, and have recognised those rare cases involving the armed forces (such as, 
for example, procurement decisions that affect soldiers, or the treatment of suspected 



   
insurgents in custody overseas) where the court’s intervention is appropriate and necessary.  
Building on recent developments in the ECtHR case-law, a recent Grand Chamber judgment 
has confirmed that, save with respect to detained individuals and with respect to the procedural 
duty to investigate alleged ECHR violations, the protections of the ECHR will not apply 
extraterritorially to military operations occurring during the ‘active phase of hostilities’ in an 
international armed conflict.  Where there is an apparent conflict between LOAC and the ECHR, 
the courts have shown that they are able to interpret the two compatibly.  It is worth emphasising 
that there has not been a single case where a commanding officer’s decisions on the battlefield 
have been litigated. 
 

20. It should also be noted that, in comparison to other international courts and bodies, including 
those charged with the authoritative interpretation of treaty obligations binding on the UK (such 
as the International Covenant on Civil and Political Rights and the Convention on the Rights of 
the Child), the ECtHR’s jurisprudence offers a more restrictive view of the extraterritorial 
applicability of human rights. The UK Government and other states parties to the ECHR should 
not seek to restrict the extraterritorial application of the ECHR rights any further than the 
measured limits already imposed by the ECtHR's own jurisprudence. 
 

21. Finally there may be practical measures that could be taken that would address the 
Government’s concerns, that would provide better protection for both soldiers and detainees 
overseas, but which would not involve unnecessary amendment to the HRA. 

Extraterritorial jurisdiction 
 

22. In order to engage with this question properly, it is appropriate to set out some of the basic legal 
principles that pertain to questions of extraterritorial jurisdiction. 
 

23. The ECHR, by virtue of Article 1, requires that a member state of the Council of Europe (i.e. a 
signatory to the ECHR) must secure to everyone within its jurisdiction, the rights and freedoms 
of the ECHR. This general duty requires the implementation of a national system that is capable 
of securing compliance with the ECHR for everyone falling within the jurisdiction.  
 

24. Jurisdiction is primarily territorial. This principle was confirmed in Bankovic & Ors v Belgium & 
Ors, when the family members of some of the casualties of NATO bombs dropped by member 
states (inside a non-contracting state), sought a declaration that, among other things, their 
relatives had been unlawfully killed.3 The ECtHR was clear that the ECHR was not designed to 
be applied throughout the world in respect of the conduct of the contracting states, whenever 
and wherever they were operating.4  There were exceptions to the territoriality principle, but 
they did not apply in this case. There was no violation. 
 

25. That fundamental principle remains intact today. Jurisdiction is primarily territorial but there are 
exceptions. The exceptions to the territoriality principle are not new, although their applicability 
has been tested in recent years, particularly in the context of member states’ armed forces’ 
activities overseas. 
 

26. The exception to the principle that jurisdiction is primarily territorial is engaged in essentially 
one of two ways: first of all, on the basis of the power or control that may be exercised by the 
member state over an individual person; and/or secondly, on the basis of the control exercised 
by the member state over a foreign territory.  The exceptions to the territoriality principle were 
examined authoritatively in the case of Al-Skeini v UK.5 
 

27. The ECtHR Grand Chamber’s recent judgment in Georgia v Russia (II) has clarified that, save 
with respect to detained individuals and with respect to the procedural duty to investigate 

 
3 Bankovic & Ors v Belgium & Ors, (admissibility) [GC] Application no. 52207/99 [2001] ECHR 890,  
§59 
4 Bankovic, §75. 
5 Al-Skeini v. United Kingdom, [GC] App. No. 55721/07 [2011]  



   
alleged ECHR violations, the protections of the ECHR will not apply outside the territory of a 
state to military operations occurring during the ‘active phase of hostilities’ in an international 
armed conflict. This is on the basis that ‘in a context of chaos’ there is neither ‘state agent 
authority and control’ over individuals nor ‘effective control’ over an area.6 

Power and control over an individual 
 

28. When a member state, through its agents, exercises control and authority over an individual, 
the member state is under an obligation to secure to that individual the rights and freedoms that 
are relevant to their situation, pursuant to Article 1 of the ECHR. It is important to emphasise 
that ECHR rights in this situation can be ‘divided and tailored’ so that the member state is only 
obliged to secure those rights that are relevant, not the full panoply of rights that would apply, 
were the person to be inside the territory of the member state. This is a practical, measured 
acceptance of the realities in which this type of jurisdiction can arise and avoids a situation 
whereby rights are applied in an ‘all or nothing’ manner. It is a proportionate and pragmatic 
approach. 
 

29. The most obvious example is in relation to the activities of a member state’s diplomatic or 
consular agents, when they are exercising authority and control over other people or their 
property.   
 

30. Jurisdiction may also be engaged when, through the consent, invitation or acquiescence of a 
foreign government, the member state exercises some of the public powers that would normally 
be exercised by that foreign government.   
 

31. If an individual is handed over to a member state's agent outside of its territory, the ECHR will 
apply to the agent/members state’s treatment of that individual, on the basis that Article 1 of 
the ECHR can never be interpreted so as to allow a member state to perpetrate violations of 
human rights on the territory of another state, that it would not be able to perpetrate on its own 
territory.  This is not a recent development. In this way, the former leader of the Kurdistan 
Worker’s Party who had been arrested by Turkish security agents in Kenya and returned to 
Turkey, was found to be within Turkey's jurisdiction for purposes of the ECHR, even though its 
state agents were far outside of their own land. 7 
 

32. Some of the most common examples of the application of this principle arise in the context of 
detention. Examples of this jurisdiction having been established include the capture and 
detention of an individual by security forces or officials (see above), detention in a prison 
controlled by a foreign state,8 and the seizure of a foreign vessel.9 However, jurisdiction is not 
created by the mere use of physical force. Use of force alone does not amount to physical 
power and control such as to engage the ECHR extraterritorially.  
 

33. The application of this exception to the activities of our armed forces overseas was examined 
in the well-known case of Smith & Ors v Ministry of Defence.10 Here, the question was what 
was the nature of the legal obligation owed by the Ministry of Defence (MoD) under the ECHR 
to soldiers that had been killed or injured as a consequence of what their families alleged had 
been the provision of ineffective tanks and/or military equipment. The MoD argued that it did 
not have a positive obligation to protect the soldiers under Article 2 of the ECHR, because they 
were outside the jurisdiction of the UK while on overseas operations.  Applying Al-Skeini, the 
Supreme Court disagreed. The UK had exercised almost complete control over the soldiers 
and their activities and, just as Iraqi civilians had fallen under UK control through the UK’s 
occupation and control of southern Iraq, the soldiers fell within the UK's jurisdiction as a 
consequence of the principle of state authority and control over the soldiers. As a consequence, 

 
6 Georgia v Russia (II) [GC], No. 38263/08 (ECtHR, 21 January 2021) at para 137 
7 Ocalan v Turkey [GC] App. No. 46221/99 
8 Al-Saadoon and Mufdhi v UK, App. No. 61498/08, 2 March 2010 
9 Medvedyev v France, App. No. 3394/03 
10 Smith and Others v Ministry of Defence [2013] UKSC 41 



   
the Supreme Court ruled that the claimants would be able to bring a case arguing that there 
had been a violation of the positive obligation to protect their sons through its equipment 
procurement decisions and the claims would not be struck out for want of jurisdiction.  
 

34. The Supreme Court was extremely careful to recognise the very wide margin of appreciation to 
be given to the state in such circumstances. The Supreme Court did not rule on whether there 
had in fact been a violation and simply ruled that the case could go to trial. The MoD 
subsequently settled the claims. The Court said: ‘the Court must avoid imposing positive 
obligations on the state in connection with the planning for and conduct of military operations 
in situations of armed conflict which are unrealistic or disproportionate. But it must give effect 
to those obligations where it would be reasonable to expect the individual to be afforded the 
protection of the Convention’ (§72).  

Power and control over a foreign territory 
 

35. The ECHR may also apply to a member states activities overseas when a member state 
exercises effective control of a geographical area outside of its national territory. This principle 
is not a recent invention. 11 However, the more recent cases that have tested this principle have 
largely arisen in the context of overseas armed conflicts and have included a number of cases 
involving the UK and its activities in Iraq and Afghanistan.  Whether a sufficient level of control 
over an area exists to amount to jurisdiction is a question of fact. 
 

36. If jurisdiction is established, there is created both a negative obligation on the member state to 
refrain from committing violations of the ECHR, and a positive obligation to guarantee respect 
for the rights contained in the ECHR.   
 

37. As indicated, the principal case is Al-Skeini & Ors v UK which concerned the deaths of a number 
of people in Basra during the Iraq war at a time when the UK was an occupying power. The 
ECtHR held that the UK was exercising some of the public powers normally exercised by a 
sovereign government, including holding power and responsibility for maintaining security in 
the relevant part of the country. For those reasons, the UK had jurisdiction and there was 
therefore an obligation to secure the protection of human rights during the occupation, which 
amounted to an exception to the territoriality principle.  
 

38. Following the same principle, and also following the principle arising from power and control 
over an individual, in the case of Al-Jedda v UK, an interned Iraqi civilian was found to be within 
the jurisdiction of the UK because the UK (along with the USA) had retained control over 
security for the relevant region at that time, and because the applicant had been under the 
authority and control of the UK for the duration of his detention.12 
 

39. One of the most important cases to examine the application of these principles and practice, 
particularly insofar as it pertains to Article 5 of the ECHR, is Hassan v UK.13 A suspected 
insurgent had been detained by British armed forces. His detention amounted to an internment. 
Internment is not one of the specified grounds for detention under Article 5. This is therefore an 
important case in terms of understanding the interplay between the LOAC and the Convention. 
 

40. The ECtHR analysed the circumstances of the applicant’s detention to determine if it could 
nonetheless be considered lawful within the meaning of Article 5. The ECtHR made clear that 
the ECHR had to be interpreted in harmony with other rules of international law, which included 
international humanitarian law. In a situation of international armed conflict, the ECtHR was 
clear that ECHR safeguards continued to apply, however, in that context, they would be 
interpreted against the background of international humanitarian law. Through this reading, 

 
11 See Loizidou v Turkey (preliminary objections), 23 March 1995, §§ 52, 62, Series A no. 310; Cyprus v Turkey [GC], 
no. 25781/94, § 76, ECHR 2001-IV, Banković and Others v. Belgium and Others [GC] (dec.), no. 52207/99, § 66, ECHR 2001- XII) 
and § 70; Ilaşcu, cited above Ilaşcu and Others v. Moldova and Russia [GC], no. 48787/99, § 311, ECHR 2004-VII, §§ 312-316.  
12 Al-Jedda v UK, App. No. 27021/08 
13 Hassan v UK, App. No. 29750/09 



   
even though there was no permitted ground of detention under Article 5, the ECtHR read Article 
5 with the 3rd and 4th Geneva Conventions (which concerned the taking of prisoners of war 
and the detention of civilians who posed a security risk). In this way, a detention that complied 
with the rules of international humanitarian law would not be arbitrary and therefore could fall 
within Article 5. The procedural safeguards of Article 5 could also be interpreted in a manner 
which took into account the context and the applicable rules of international humanitarian law. 
On the facts of this case, the ECtHR found that the UK did have legitimate grounds to detain 
under the Geneva Conventions, the detention had not been arbitrary, and there had been no 
violation of Article 5. Hassan is a very important example of how ECHR and international 
humanitarian law can be read compatibly in the context of an international armed conflict - and 
operate to protect and govern both the detainee and those responsible for the detention. It is a 
judgment that takes into account the realities of armed conflict and does not indicate that reform 
is needed to the operation of the ECHR overseas. 
 

41. In a situation of non-international armed conflict (where the Geneva Conventions do not apply), 
UN Security Council Resolutions authorising certain security (including detaining) measures to 
be taken by the detaining armed forces could provide the authority to detain. This was examined 
in the case of Mohammed No 2, where the Supreme Court held that, for the purposes of Article 
5(1) of the ECHR, UK armed forces had the legal power to detain the claimants pursuant to UN 
Security Council Resolution 1546, where the detention was necessary for imperative reasons 
of security.14  The Supreme Court went on to find that as a consequence of Article 5 applying, 
there would need to be an initial review of the appropriateness of detention, followed by regular 
reviews thereafter, and that the reviews should be conducted by an impartial body in 
accordance with a fair procedure. The initial detention and authorisation had been appropriate, 
but after a period of time it had become unlawful according to these criteria and this led to the 
finding of a violation.  

 
42. This analysis was then followed in the civil claims that were considered by Mr Justice Leggatt 

in Alseran, Waheed, MRE & KSU v Secretary of State for the Home Department on 14 
December 2017.15  In a lengthy, detailed judgment which displayed considerable deference to 
the need to enable soldiers on the ground to make split-second decisions that should not be 
second-guessed by the courts, Leggatt J concluded that the initial detentions, screenings and 
authorisations were lawful but there came a point when the detention had become arbitrary. 
Ten days without a review to establish the lawfulness of the basis of detention would cross that 
line, he ruled, because there had been no effective opportunity for the detainee to challenge 
his detention and make representations and the detaining panel had applied an incorrect test 
for deciding whether or not to release. Further, during their detention, some of the claimants 
had been subjected to inhuman and degrading treatment, which violated Article 3. 

The ‘active phase of hostilities’ 

43. In the recent judgment Georgia v. Russia (II), the ECtHR Grand Chamber made clear that the 
protections of the ECHR do not apply outside the territory of a State to military operations 
occurring during the ‘active phase of hostilities’ in an international armed conflict, save with 
respect to detained individuals and with respect to the procedural duty to investigate alleged 
violations. Per paragraph 137 of the judgment in that case: 

‘…the very reality of armed confrontation and fighting between enemy military forces seeking 
to establish control over an area in a context of chaos not only means that there is no “effective 
control” over an area as indicated above (see paragraph 126 above), but also excludes any 
form of “State agent authority and control” over individuals.’16 

 
14 Al-Waheed and Serdar Mohammed (Mohammed (No 2)) v Ministry of Defence [2017] UKSC 2, [2017] AC 821.  
15 Alseran, Waheed, MRE & KSU v Secretary of State for the Home Department [2017] EWHC 3289 (QB) 
16 Georgia v Russia (II) [GC], No. 38263/08 (ECtHR, 21 January 2021) at para 137 



   
44. Importantly, the Grand Chamber’s judgment in this case found that, if a person has been 

detained, even during the ‘active phase’ of a conflict, then the situation of ‘chaos’ in relation to 
that person no longer exists and the ECHR rights once again apply. Indeed, jurisdiction was 
found with respect to all persons who were being detained by Russian or pro-Russian forces at 
any stage of the conflict, and the ECtHR found Russia responsible for several ECHR violations 
with respect to detainees.17 That is consistent with the case of Hassan, referred to above. 
Extraterritorial jurisdiction was also found with respect to the procedural duty to investigate 
ECHR violations, including those committed during the ‘active phase’ of the conflict.18 

45. As regards the interaction between the LOAC and the ECHR, the ECtHR expressly stated that 
situations of international armed conflict are ‘predominantly regulated by legal norms other than 
those of the Convention (specifically, international humanitarian law or the law of armed 
conflict)’. On that basis, the ECtHR concluded that the court was ‘not in a position to develop 
its case-law beyond the understanding of the notion of “jurisdiction” as established to date’. 
This did not, however, mean that states can act outside any legal framework in the context of 
an international armed conflict; on the contrary, they are obliged to comply with the detailed 
rules of the LOAC.19 

46. In the Georgia v. Russia (II) judgment, the ECtHR Grand Chamber has appropriately addressed 
states’ concerns regarding the extra-territorial applicability of the ECHR in the context 
international armed conflicts.20 

47. It is also important to note the consistent theme running through this case, that there was no 
conflict between Articles 2, 3 and 8 of the Convention and the rules of international humanitarian 
law applicable in the conflict between the two countries. This was a point made in another 
recent case, Hanan v Germany, where international humanitarian law obliged Germany to 
investigate an allegation of a war crime by one of its generals overseas and that there was no 
substantive conflict in respect of the requirements of an effective investigation as between the 
rules of international humanitarian law and the ECHR. There, ECHR jurisdiction was found on 
the grounds that Germany had retained exclusive jurisdiction over its troops with respect to 
serious crimes, Germany had been under an obligation to investigate under international 
humanitarian law and domestic law, and the local Afghan authorities were not able to 
investigate themselves – creating so-called ‘special features’ to the case which gave rise to an 
obligation to investigate.21 

The ECtHR jurisprudence is already more restrictive on the issue of extra-territorial 
jurisdiction than other international courts and bodies 

48. It is also notable that, in comparison with other international courts and bodies, including those 
charged with the authoritative interpretation of treaty obligations binding on the UK (such as the 

 
17 Georgia v Russia (II) [GC], No. 38263/08 (ECtHR, 21 January 2021) at paras 239 and 269-281 
18 Georgia v Russia (II) [GC], No. 38263/08 (ECtHR, 21 January 2021) at paras 331-332 
19 Georgia v Russia (II) [GC], No. 38263/08 (ECtHR, 21 January 2021) at paras 139-143 
20 The CMJ is grateful to Harry Balfour-Lynn of New York University School of Law for his helpful input to this draft on the 
case of Georgia v Russia II and on the extra-territorial approach of other international bodies. 
21 See Hanan v Germany, at §135, where the Court’s cautious approach can be seen: ‘The Court is also mindful of the concerns 
raised by the respondent Government and the intervening Governments that establishing a jurisdictional link merely on the 
basis of the institution of an investigation may have a chilling effect on instituting investigations at the domestic level into 
deaths occurring in extraterritorial military operations … if the mere fact of instituting a domestic criminal investigation into 
any death which has occurred anywhere in the world were sufficient to establish a jurisdictional link, without any additional 
requirements, this would excessively broaden the scope of application of the Convention.’ Thus Hanan confirms that: in 
relation to alleged war crimes, IHL already contains an obligation on a state party to investigate; this, in combination with 
other ‘special features’ of this case (including the domestic obligation to investigate and the absence of an investigate 
capability by the Afghan authorities) could give rise to an obligation to investigate; and even if there was an obligation to 
investigate under A2, this did not mean that the substantive act would fall within the jurisdiction of the contracting state. 
 



   
International Covenant on Civil and Political Rights and the Convention on the Rights of the 
Child), the ECtHR’s jurisprudence offers a more restrictive view of the extraterritorial 
applicability of human rights. By way of comparison, see for example: the UN Human Rights 
Committee’s General Comment No. 36 on the right to life, where jurisdiction is derived from the 
state’s direct and foreseeable impact on the right; the African Commission on Human and 
Peoples’ Rights’ General Comment No. 3 on the right to life, which determined jurisdiction in 
broadly similar terms to the UN Human Rights Committee; and the Inter-American Commission 
on Human Rights’ focus for the purposes of jurisdiction on establishing a causal link. 

49. The UK Government and other states parties to the ECHR should not seek to restrict the 
extraterritorial application of the ECHR rights any further than the measured limits already 
imposed by the ECtHR’s own jurisprudence.  

Independent judicial oversight of detention decisions 

50. As an alternative to restricting the application of the ECHR overseas, some commentators have 
proposed the creation a system of independent judicial oversight of detention decisions of 
suspected insurgents. For example, in his written evidence to the Overseas Operations Bill 
Committee, former Command Legal Adviser for the Iraq War, Revd N. Mercer called for such 
a system: 
 
‘[Make] provision… for a UK Judge to oversee detention and interrogation in future overseas 
operations. 80% of criminal cases submitted to the ICC related to detention and interrogation. 
The provision of a Judge alone could prevent the vast majority of future cases. The oversight 
by a civilian Judge was used by the AUS Army on the INTERFET deployment and resulted in 
a commendation from the UN.’22 

 
51. If such a system could be devised, this would protect both detainees and soldiers in future 

conflicts and would very significantly reduce the volume of civil claims being brought against 
the MoD in the aftermath.  

 
How the Human Rights Act has benefited our armed forces  
 

52. The Smith judgment showed how the ECtHR may provide protection for UK Armed Forces 
service personnel and other state agents deployed overseas.   
 

53. The ECHR has required independent comprehensive investigations to be conducted into 
allegations of serious abuse by our Armed Forces overseas, in circumstances where service 
law had failed to protect detainees and had failed to produce competent investigations and 
accountability for abuses.  
 

54. More generally, the HRA has assisted numerous bereaved military families to understand the 
wider circumstances in which their loved ones came to die, whether they died during the course 
of overseas operations or whether they died as a consequence of failures within their own units, 
at home. Article 2 of the ECHR has led to wider investigations into controversial deaths that 
would have remained hidden, but for the ECHR, in cases such as the deaths of the young 
trainees at Deepcut barracks in Surrey, who died amid allegations of bullying and abuse, or the 
case of Cpl Anne-Marie Ellement who died after reporting rape and bullying in her unit. Those 
families and many others like them were only able to get answers, and secure improvements 
in policies that protect other soldiers, after long battles with the state and because of the ECHR.  
 

55. The HRA was used by former naval veteran Joe Ousalice to get back the medals that the MoD 
had stripped from him when they discharged him because of his sexuality in 1995 (relying on 

 
22 Written evidence of former Command Legal Adviser for the Iraq War, Revd N. Mercer to the Overseas Operations Bill 
Committee <https://publications.parliament.uk/pa/cm5801/cmpublic/OverseasOperations/memo/OOB05.htm>. 



   
Article 8 and Article 1 of Protocol 1). The claim also led to MoD to revising its entire medals 
policy so that other LGBT veterans could apply to have their medals restored.  
 

56. It was Article 8 of the ECHR that a number of LGBT servicemen and women relied upon to 
persuade the ECtHR that the UK’s ban on LGBT people being able to serve was unlawful, in 
2000.  
 

57. The CMJ advises service women every day on how they may use Articles 3 and 8 of the ECHR 
to improve the military’s handling of investigations into their allegations of sexual assaults, and 
our clients rely upon those articles to demand accountability and compensation where there 
have been failings.  
 

58. We have explained above how T used s3 of the HRA to read the Equality Act compatibly with 
her right not to be discriminated against on the basis of her disability, a judgment that is likely 
to be useful for many vulnerable veterans, a significant number of whom may have a disability. 
 

59. The CMJ has published a series of ‘military human rights stories’, written by service personnel 
or their bereaved families themselves, which attempt to tell some of these stories.23  We urge 
the Government to update its rhetoric and the stories it tells about the HRA to more accurately 
reflect the real experiences of people, many of them in the Armed Forces, that have only been 
able to achieve justice because of it. 
 

60. This Consultation is the latest in a long line of proposals to repeal or amend the HRA, which 
appear to have been characterised by misrepresentations of the law, ignorance of the real 
impact of the HRA on individual lives and cheap populism. Such proposals are harmful. They 
chip away at the UKs commitment to the international human rights framework and risk 
undermining the rule of law. 
 
 

 
 

Centre for Military Justice 
8 March 2022 

 

 
23 https://centreformilitaryjustice.org.uk/guide/military-human-rights-stories/ 


